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[Main Issues]
[1] The meaning of a transaction refusal act as one type of a market dominating enterpriser's 
act of abusing its status prohibited under Article 3-2(1) 3 of the Monopoly Regulation and 
Fair Trade Act
[2] The meaning of a relevant commodities market and a relevant local area market for the 
purpose of determining a market dominance status, and the standards for determining the 
possibility of market dominance at the particular market
[3] The method for determining the existence of "unfairness," which is an element for the 
transaction refusal act to constitute a market dominating enterpriser's act of abusing its 
status under Article 3-2(1) 3 of the Monopoly Regulation and Fair Trade Act
 
[Summary of Decision]
[1]An act of transaction refusal as an act of market dominant status abuse, which is 
prohibited under Article 3-2(1) 3 of the Monopoly Regulation and Fair Trade Act, refers to 
the situation where "an enterpriser with a market dominant status unfairly refuses a 
transaction as to a specific enterpriser and thereby makes business activities of other 
enterprisers difficult by unfair means."
[2] For the determination of market dominance status, the market for relevant commodity as 
the object of transaction in a specific transaction area with the competition issue, and the 
market for relevant transactional and geographical scope should be delineated and the 
possibility of market dominance at that particular market shall be acknowledged. The 
relevant commodities market encompasses a certain scope of the commodities in 
competitive relation which, generally, is able to suppress an exercise of market dominance 
by a market dominating enterpriser, and specifically, it means the totality of commodities 
which can be substituted in purchase or sales in correspondence to a significant price 
increase or decrease for a reasonable period of time as to the currently traded goods. The 
scope of such market shall be delineated in consideration of the price, function, and 
similarity of utility of traded goods, purchasers' recognition of the replacement, and related 
purchase behavior, as well as sellers' recognition of the replacement, and related 
management decision mode, socially and economically acknowledged similarity and 
homogeneity of the business category. On top of them, the speed of technological 
development, other products necessary for the production of the commodities at issue, and 
the market situation of other commodities produced on the basis of the commodities at 
issue, and the easiness of replacement in the time, economic, and legal aspects shall be 
considered. Further, the relevant local market encompasses a geographical areas where 
enterprises in general competition are located, and specifically, it means an area to which a 
representative purchaser or seller turns to for the alteration of its supplier or buyer if the 
price of a specific area increases or decreases significantly for a considerable period of time 
while the price of all of the other areas are uniform. The scope of the market should be 
determined in consideration of price, characteristics of the commodities at issue, production 
quantity, business capacity, transportation costs of the sellers, the purchaser's recognition of 



possible change of purchase areas and its related business decision mode, the easiness of 
changing purchase areas from time, economical and legal aspects. Besides, technological 
speed, and market situations, etc. such as other products necessary for the production of the 
commodities at issue, and the market situation of other commodities produced on the basis 
of the commodities at issue also should be considered. The trend of free trade and 
globalization makes free import and export feasible and the relevant good circulating in the 
domestic market include imported commodities from overseas besides domestic products. 
In case where import of the relevant commodities is not that difficult, then such import 
possibility should be considered in determination of market dominance possibility.
[3] [The Majority Opinion] For a transaction refusal act to constitute an act of status abuse 
of market dominating enterpriser under Article 3-2(1)3 of the Monopoly Regulation and 
Fair Trade Act, it should be evaluated as an act which makes business activities of other 
enterpriser unfairly difficult. The "unfairness" here is different from unfairness of a refusal 
as an unfair transaction act under Article 23(1)1 of the Monopoly Regulation and Fair Trade 
Act; thus, the meaning of unfairness in an act of transaction refusal of a market dominating 
enterpriser must be evaluated or interpreted independently in the light of legislative purpose 
such as "a facilitation of competition at the monopolistic and oligopolistic market." Thus, it 
is not sufficient to acknowledge unfairness in all cases where a market dominating 
enterpriser refuses a transaction to a specific enterprise, i.e., a transactional partner of each 
transaction, with unfair intent or objective, or just because a specific enterpriser suffers 
disadvantages such that its business activities were made difficult or likely to do so due to 
the refusal. Above all, unfairness should be acknowledged only where a transaction refusal 
act can be deemed as perpetrated with intent or objective of maintaining or reinforcing 
monopolistic status at the market, i.e., influencing a market order artificially by restricting a 
free competition at the market, and with the evaluation that the refusal act is likely to have 
anti-competition effects from the objective point of view. Therefore, since the defendant 
alleges that an act of transaction refusal of a market dominating enterpriser constitutes an 
act of abusing a market dominance status, the defendant must prove that the transaction 
refusal has the intent and objective as an act likely to cause effects of suppressing a 
competition such as price increase of the goods, decrease in output, harming the innovation, 
decrease in the number of capable competitors, decrease in diversity, etc. If the above 
effects are proven to appear actually, it can be inferred that the act was likely to cause 
suppression upon competition, and there was intent or purpose as to this. Otherwise, upon 
considering various factors as a whole such as the circumstance or motive of transaction 
refusal, attitudes, characteristics of the relevant market, degree of disadvantage due to 
refusal, existence of change in price and output, harm to innovation and reduction in 
diversity, etc., it should be determined whether the act of refusal has the intent or purpose as 
an act likely to suppress the competition effectively. And the relevant market affected by the 
suppression of competition should include not only the market to which a market 
dominating enterpriser or competing enterpriser belongs, but also the supply market 
providing raw materials, parts or half-finished parts for the production of the commodities 
of the market at issue, or the demand market which produces a new product upon receipt of 
the commodities from the market at issue.
[The Dissenting Opinion by Justices Lee Hong-hun, Ahn Dae-hee]Interpreting the Article 
3-2 (1) 3 of the Fair trade Act, when the market dominant enterpriser refused the transaction 



with other enterpriser and make that enterpriser's business activities harder, that refusal 
should be interpreted as presumed that unjust act impeding the fair and free competition 
using the market dominant position was done. Hence, for the market dominant enterpriser to 
escape from this presumption, it should assert or prove that the refusal is not practically 
obstruction of business activity of others, or "unjust act" hindering fair and free competition 
because it has no intention or purpose of obstruction. Even if the act falls under that 
category, it should assert or prove that there is proper reason to refuse the transaction. 
Whether there is a proper reason that the market dominant enterpriser's refusal of the 
transaction was reasonable and inevitable by business is decided considering the purpose 
and situation of the refusal, transactional position and business situation of the agents, need 
of business, characteristics of the rejected agent, condition of the market, result of the 
refusal of transaction, comprehensively. 
[The Dissenting Opinion by Justice Park Si-hwan]
Like the majority opinion, if we interpret the meaning of 'invalidity' of refusal of transaction 
of the market dominant enterpriser under Article 3-2(1) 3 of the Fair Trade Act as only act 
with the 'probability of limiting the competition' in subjective and objective dimension, it 
goes against our idea of the Constitution and legislative purpose of the Fair Trade Act which 
tries to limit monopoly by regulating the abuse of market dominant power of the market 
dominant enterpriser. The invalidity of the refusal of the transaction as the abuse of the 
market dominant position by the market dominant enterpriser regulated under Article 3-2(1) 
3 is basically same meaning as the invalidity of the refusal of the transaction as the Fair 
Trade Act regulated under Article 23(1)1 of the Fair Trade Act. When the refusal of 
transaction of the market dominant enterpriser is done as the abusive act of market dominant 
position, under the dimension of the 'monopoly regulation', it should be regulated regardless 
of the probability of limiting the competition.
 
[Reference Provisions]
[1] Article 2 Item 7, Article 3-2(1), Article 4 of the Monopoly Regulation and Fair Trade 
Act, Article 5(3) 3(refer to Article 5(3) 4 of the current Enforcement Decree) of the former 
Enforcement Decree of the Monopoly Regulation and Fair Trade Act (amended by 
Presidential Decree No. 17176 of March 27, 2001)/[2]Article 2 Item 7, Article 3-2(1), 
Article 4 of the Monopoly Regulation and Fair Trade Act, Article 5(3)3(refer to Article 5(3)
4 of the current Enforcement Decree) of the former Enforcement Decree of the Monopoly 
Regulation and Fair Trade Act(amended by Presidential Decree No. 17176 of March 27, 
2001)/[3]Article 3-2(1)3, Article 23(1)1 of the Monopoly Regulation and Fair Trade Act
Article 2 of the Monopoly Regulation and Fair Trade Act (Definitions) 
For the purpose of this Act, the definitions of terms shall be as follows
7. The term "market-dominating enterpriser" means any enterpriser who can determine, 
maintain, or change the prices, quantity or quality of commodities or services or other terms 
and conditions of business as a supplier or customer in a particular business area 
individually or jointly with other enterprisers. In deciding whether an enterpriser is a 
market-dominating enterpriser, his market share, whether and to what extent any barriers to 
enter into the market exist, and the relative size of competitive enterprisers shall be 
comprehensively taken into account: Provided, That an enterpriser whose annual total sales 
or purchases are less than one billion won shall be excluded.



Article 3-2 of the Monopoly Regulation and Fair Trade Act (Prohibition of Abuse of 
Market-Dominating Position)
(1) No market-dominating enterpriser shall commit acts falling under any of the following 
subparagraphs.
1. An act of determining, maintaining or changing unreasonably the price of commodities or 
services (hereinafter referred to as the "price")
Article 4 of the Monopoly Regulation and Fair Trade Act (Presumption of Market-
Dominating Enterpriser)
An enterpriser whose market share in a particular business area falls under any of the 
following subparagraphs shall be presumed a market dominating enterpriser referred to in 
subparagraph 7 of Article 2:
1. Market share of one enterpriser is 50/100 or more; or
2. The total market share of not less than three enterprisers is 75/100 or more: Provided, 
That those whose market share is less than 10/100 shall be excluded.
Article 23 of the Monopoly Regulation and Fair Trade Act (Prohibition of Unfair Trade 
Practices)
(1) No enterpriser shall commit any act which falls under any of the following 
subparagraphs, and which is likely to impede fair trade (hereinafter referred to as "unfair 
trade practices"), or make an affiliated company or other enterprisers perform such an act:
1. An act of unfairly refusing any transaction, or discriminating against a certain transacting 
partner;
Article 5 of the Enforcement Decree of the Monopoly Regulation and Fair Trade  (Type of 
or Standards for Act of Abuse) 
(3) The unfair obstruction of business activities carried out by other enterprisers referred to 
in Article 3-2 (1) 3 of the Act shall be the case where business activities are made hard to be 
carried by other enterprisers by performing directly or indirectly the act falling under any of 
the following subparagraphs: <Amended by Presidential Decree No. 17176, Mar. 27, 2001>
4. The act of making it difficult for other enterprisers to carry out their business activities in 
unfair ways other than those referred to in subparagraphs 1 through 3, which is put on 
public notice by the Fair Trade Commission.
 
[Plaintiff, Appellant]Posco, Inc. (Former Company Name: Pohang Total Steel, Inc.) 
(Attorneys Chang Soo-gil and 4 others, Counsel for plaintiff-appellant)
[Defendant, Appellee]Fair Trade Commission (Law Firm Yulechon, Attorney Sin Sung-taek, 
Counsel for defendant-appellee)
[Supplementary Participant]Hyundai Hysco, Inc. (Law Firm Yulechon and one other, 
Counsel for supplementary participant)
[Judgment of the court below]Seoul High Court Decision 2001Nu5370 delivered on August 
27, 2002
 
[Disposition]
The judgment below shall be reversed and the case shall be remanded to Seoul High Court.
 
[Reasoning]
The Grounds of Appeal shall be examined as follows.



1. As to the ground of appeal related to the status of market dominance
A. Article 3-2 (1) of the Monopoly Regulation and Fair Trade Act (amended by Act No. 
5813 of Feb. 5 of 1999)(hereinafter referred to as "the Fair Trade Act") prohibits an act of 
abusing the status of market dominating enterpriser. Item 3 of the same Article stipulates the 
act of unfairly interfering with business activity of another business as one of the acts of 
abusing the status of market dominating enterpriser. Upon the delegation under Article 3-2 
(2) of the Fair Trade Act, Article 5 (3) 3 of the Enforcement Decree of the Fair Trade Act 
(amended by Presidential Decree No. 16221 of March 31, 1999 and prior to the amendment 
of Presidential Decree No. 17176 of March 27, 2001, hereinafter referred to as 
"Enforcement Decree of the Fair Trade Act") stipulates "the act publicly announced by the 
Fair Trade Commission as the act making business activities of other enterprises difficult by 
unfair means other than those already provided in the item 1 and item 2 as one of "the acts 
of unfairly interfering with business activity of another business." Article IV. 3. Da. of (1) of 
the "criteria of determination for the abuse of market dominant status" (Public Notice No. 
2000-6 of the Fair Trade Commission of Sep. 8, 2000) provides the case of "unfairly 
refusing a transaction as to a specific enterpriser as one case stipulated under Article 5 (3) 3 
of the Enforcement Decree of Fair Trade Act (hereinafter "refusal of transaction").
Thus, according to the above relevant laws, an act of transaction refusal as an act of abuse 
of market dominant status refers to the situation where "an enterpriser with a market 
dominant status unfairly refuses a transaction as to a specific enterpriser and thereby makes 
business activities of other enterprises difficult by unfair means."
On the other hand, under Article 2 Item 7 and Item 8 of the Fair Trade Act, a market 
dominating enterpriser means the one who has the status of market dominance with the 
ability to determine, maintain or alter solely or collectively price, quantity, quality or other 
transaction conditions of the commodities or services as a supplier or demander in the areas 
subject to competitive relations as to items, phases, or locations (hereinafter referred to as "a 
specific transaction area"). In determining the status of market dominating enterpriser, the 
market share, the existence of an entry barrier and its degree, and the relative size of 
competitive enterpriser shall be considered as a whole. However, in a specific transaction 
area, enterprises with annual sales volume or purchase volume of less than 1 billion won 
shall be excluded (Article 2 Item 7 of the Fair Trade Act). On the other hand, in a specific 
transaction area, if one enterpriser dominates more than 50/100, or three enterprisers 
(excluding enterprisers with less than 10/100) dominated more that 75/100, then he/she shall 
be presumed to be a market dominating enterpriser (Article 4 of the Fair Trade Act).
Thus, for the determination of market dominance status, the market for relevant goods (the 
"relevant commodities market") as the object of transaction in a specific transaction area 
with the competition issue and the market for relevant transactional and geographical scope 
(the "relevant local market") should be determined and the possibility of market dominance 
in that particular market shall be acknowledged.
The relevant commodity market encompasses a certain scope of the commodities in 
competitive relation which, generally, is able to suppress an exercise of market dominance 
by a market dominating enterpriser, and specifically, it means the totality of commodities 
which can be substituted in purchase or sales in correspondence to a significant price 
increase or decrease for a reasonable period of time as to the currently traded goods. The 
scope of such market shall be delineated in consideration of the price, function, and 



similarity of utility of traded goods, purchasers' recognition of the replacement, and related 
purchase behavior, as well as sellers' recognition of the replacement, and related 
management decision mode, socially and economically acknowledged similarity and 
homogeneity of the business category. On top of them, the speed of technological 
development, other products necessary for the production of the commodities at issue, and 
the market situation of other commodities produced on the basis of the commodities at 
issue, and the easiness of replacement in the time, economic, and legal aspects shall be 
considered.
Further, the relevant local market encompasses a geographical areas where enterprises in 
general competition are located, and specifically, it means an area to which a representative 
purchaser or seller turns to for the alteration of its supplier or buyer if the price of a specific 
area increases or decreases significantly for a considerable period of time while the price of 
all of the other areas are uniform. The scope of the market should be determined in 
consideration of price, characteristics of the commodities at issue, production quantity, 
business capacity, transportation costs of the sellers, the purchaser's recognition of possible 
change of purchase areas and its related business decision mode, the easiness of changing 
purchase areas from time, economical and legal aspects. Besides, technological speed, and 
market situations, etc. such as other products necessary for the production of the 
commodities at issue, and the market situation of other commodities produced on the basis 
of the commodities at issue also should be considered.
The trend of free trade and globalization makes free import and export feasible and the 
relevant good circulating in the domestic market include imported commodities from 
overseas besides domestic products. In case where import of the relevant commodities is not 
that difficult, then such import possibility should be considered in determination of market 
dominance possibility. Therefore, foreign enterprisers shall be deemed as competitors to the 
extent that they affect the possibility of present or future import and they should be included 
in the determination. In such case, in addition to various consideration factors related to the 
relevant local market, other factors such as the enterpriser composition, domestic or foreign, 
in the relevant commodities market, the proportion of commodities supplied to and from 
foreign markets by the foreign enterpriser, easiness of import and export, stability, 
continuality, tangible or intangible import or export barrier, difference in domestic or 
foreign prices and its relatedness should be considered.
B. In the light of the above legal principles, the reasoning of the court below shall be 
examined. The court below reasoned in the matter of the relevant commodities market that 
"hot rolled steel coils for automobile cool extension laminate among hot rolled steel coils 
which the plaintiff produces should be separated and it should not be viewed as the 
commodities in the process, which is not the commodities for transaction." Further, its 
reasoning is just in acknowledging that "the separate transaction market trading in only hot 
rolled steel coils for automobile cold laminate sheets cannot be presumed by categorizing 
hot rolled steel coils in details except that hot rolled steel coils as a whole is considered as 
transaction objects by factoring in the function and utility of hot rolled steel coils, demand 
substitutability, supply substitutability, and Korea Industry Standard Industry Classification. 
Further, as to the relevant local market, as a presupposition for determining the relation 
between domestic price and export price of hot rolled steel coils, the domestic price of hot 
rolled steel coils valued in Korean Won and the export price in the US dollar are compared 



without considering the exchange rate. And the domestic sales price of hot rolled steel coils 
is represented by the standard price and the export price is represented as the average price 
of actual transaction prices, and thus, the equivalence of the prices under comparison was 
not guaranteed. Despite such errors, the court below is just in its conclusion on the grounds 
of its reasoning that although the price of hot rolled steel coils in domestic lands increases to 
a certain degree for a considerable time, domestic purchasers are not likely to convert to 
Northeastern Asia areas to buy them in response to price increase, and therefore, 
Northeastern Asia markets cannot be included in the relevant local market for hot rolled 
steel coils. Moreover, based on that, the court below is just in ruling that the plaintiff stands 
in the market dominant status as to the aforementioned markets. The court below did not err 
in the misapplication of legal principles as to the relevant commodities market, the relevant 
local market and the market dominant status, and in the misconception of facts as against 
the rules of evidence as otherwise alleged as the grounds of appeal.
C. However, under the reasoning of the court below, the defendant rendered the disposition 
of this case since the plaintiff refused transactions over the five times, i.e., 1997. 8. 6., 1998. 
6. 1., 1998. 10. 10., 2000. 12. 22., 2001. 2. 14, etc. in which the supplementary participant 
for the defendant (hereinafter referred to as the "participant") had requested for the supply 
of hot rolled steel coils. Such refusal of five times can be counted as an individual refusal 
act per each. Since the stipulation as to the concept of a market dominance status was 
modified under the amended Fair Trade Act by the Law No. 5813 of Feb. 5 of 1999, the 
plaintiff in its transaction refusal acts occurred over three times prior to the amendment shall 
be determined as to whether it was a market dominating enterpriser or not under the criteria 
of a market dominating enterpriser concept under the Fair Trade Act before its amendment 
(hereinafter referred to as the "former Fair Trade Act")
Therefore, it must be pointed out here that the court below erred in deciding as to the 
plaintiff's above transaction refusal acts occurred over three times prior to the amendment 
by erroneously applying the amended Fair Trade Act.
However, under Articles 2 Item 7, 4(1) of the former Fair Trade Act, and the main provision 
of Article 4(1), Article 4(2), and Article 7(1) of the former Enforcement Decree of the Fair 
Trade act (amended by the Presidential Decree No. 16221 of 1999. 3. 31) applied as a 
whole, a market dominating enterpriser refers to the one designated and publicly announced 
as a market dominating enterpriser among enterprisers who have more than 50/100 market 
share as one enterpriser in the supply of the same or similar commodities or service, or 
dominate more that 75/100 market share as less than three enterprises as combined, and 
supply the commodities or service at issue at the market of the supply volume of more than 
100 billion won per year in domestic land.
Under the fact-findings and the adopted evidences by the court below, the plaintiff's 
domestic market share in the market for hot rolled steel coils(hot rolled steel wide coils) 
from the year of 1997 and 1998, in which the above transaction refusal act of three times 
happened, was more than 50/100 and the plaintiff had been an enterpriser supplying hot 
rolled steel coils at the hot rolled steel coils market with the recent supply amount of more 
that 100 billion won per year. And the plaintiff had been designated and publicly announced 
as a market dominating enterpriser by the defendant at the hot rolled steel coils market.  
Thus, the aforementioned court below's error does not affect its conclusion of the judgment 
since the plaintiff had been a market dominating enterpriser at hot rolled steel coils market 



at the aforementioned time of transaction refusal acts occurring three times even under the 
former Fair Trade Act.
 
2. As to the ground of appeal related to unfairness of the transaction refusal act of this case 
A. As seen in the above, an act of transaction refusal banned under Article 3-2 (1) Item 3 of 
the Fair Trade Act as one type of status abuse of market dominating enterpriser refers to the 
situation where "a market dominating enterpriser makes business activities of other 
enterpriser difficult by refusing a transaction with the specific enterpriser." Thus, for a 
transaction refusal act to constitute an act of status abuse of market dominating enterpriser, 
it should be evaluated as an act that makes business activities of an enterpriser unfairly 
difficult. So we should think about what "unfair" in this case means as an element for a 
status abuse act of market dominating enterpriser in relation to the general principles of the 
freedom of the contract formation and private decision-making.
Article 23 (1) of the Constitution provides that "the property rights of all citizens shall be 
guaranteed." and Article 119 (1) of the Constitution provides that "the economic order of the 
Republic of Korea respects the individual and corporate freedom and creativity in the 
economic activities." Our Constitution thereby declares the market economic order that is 
based on the principle of private property system and private decision making as to 
economic activities. It is based on the ideology that such system is the best method 
ultimately increasing human dignity and values since the individual citizen could satisfy 
their basic needs for life through free economic activities and the guarantee of free use, 
profit and disposal of private properties is the most efficient way of preserving human 
freedom and creativity.
However, on the other hand, Article 119 (2) of the Constitution provides that "the nation … 
for the prevention of the market dominance and the abuse of economic power … may 
regulate and control the economics" and declares an economic policy aim of "monopoly 
regulation and maintenance of fair trade" as one of fair public interests justifying restriction 
of individual economic freedom." The idea stems from the recognition that a fair order of 
competition needs to be established by the legal order of the nation since the freedom of 
market inevitably becomes injured due to the tendency of an economic concentration or 
market dominance which exists inherently in the economic freedom if left unregulated, and 
the maintenance of a fair competition order should be a continuing national task.
In other words, in our nation based on the market economic order with the private property 
system and the principle of private decision making, the comprehensive freedom of contract 
formation as to whether to enter into a contract, the selection of transactional partner, the 
contents of the transaction, etc. is acknowledged; however, such freedom of contract can be 
restricted in case where the possibility of market dominance and the abuse of economic 
power exists. The aforementioned restriction or regulation comes from the modification of 
the principle of the civil law, i.e., the freedom of the contract formation; however, it does 
not disaffirm the principle of the civil law itself, and it might be understood as restoring its 
original function by correcting the defects of the principle of the civil law.
The former Fair Trade Act or its following amendment reflects the above constitutional 
principle, and Article 1 declares as its legislative purpose that the Act encourages creative 
corporate activities by facilitating a fair and free competition, protects consumers, and 
contributes to an equitable development of the national economy. As one regulation method 



of achieving the above legislative purpose, Article 3-2 of the Fair Trade Act regulates an act 
of abusing a status as market dominating enterpriser.
In the light of our country's economic realities vulnerable to harms from monopoly and 
oligopoly due to influence of the development economy period in the past, for the 
maintenance of function of competition as a presumption for the proper operation of market 
economy, the regulation of an act of abusing a status as market dominating enterpriser is 
very important. However, on the other hand, considering the trend of a recent acute 
economic development and globalization, it is equally important to insure that the regulation 
works to build a global competitiveness based on corporate creativities, and ultimately 
contributes to an increase of consumer welfare and economic development, and therefore, 
the above regulation should not impose a barrier to corporate exercise of its abilities due to 
its unreasonableness or excessiveness.
Nowadays, companies are involved in strategic business activities in diverse ways, and in 
the process, they enter into a contract with other enterprises; at the same time, they refuse to 
form a contract or choose their own counterparts, and bargain for contract terms. In that 
process, certain refusal of transactions harming competition should be ordered corrected as 
against the law for the restoration of competition. However, if certain strategic business 
activities without intention or objective of restricting competitions are disposed as violating 
the law which regulates against distortion on the competition just because such business 
activities more or less put other enterprises into disadvantage, then the regulations would 
work for the protection of competitors, not for the protection of competition, and corporate 
business activities are unfairly contracted. As a result, there is a dangerous likelihood that 
the innate efficiency of market economy is harmed, under which usually the market is 
reorganized with competitive enterprises.
And Article 3-2 (1) 3 of the Fair Trade Act regulates an act of refusing transaction as an 
abuse of a market dominating enterpriser status, and besides that, Article 23(1)1 also 
regulates enterpriser regardless of its status in terms of market dominance for its act in case 
where an individual enterpriser committed an act likely to harm a fair transaction by 
unfairly refusing to enter into a transaction. An act of refusing a transaction where a market 
dominating enterpriser status exists as stipulated under Article 3-2 (1) 3 of the Fair Trade 
Act is different form an unfair transaction act under Article 23(1) 1 of the Fair Trade Act in 
its objectives of regulation and its scope; thus, the meaning of unfairness in an act of 
transaction refusal of a market dominating enterpriser must be evaluated or interpreted 
independently, separated from the unfairness of an act of transaction refusal as one type of 
unfair transaction stipulated under Article 3-2 (1) 3 of the Fair Trade Act.
Article 3-2 (1) 3 of the Fair Trade Act regulates an act of transaction refusal as an act of 
abusing a status of market dominating enterpriser; on the other hand, its Article 23(1) 1 
regulates an act of transaction refusal as acts of all enterprises including market dominating 
enterprisers. It is because that the necessity of regulation arises in case where the act of 
transaction refusal can be deemed as possibly harming a fair transaction with a transactional 
partner regardless of the issue of a status abuse of market dominating enterpriser. Thus, as to 
the act of transaction refusal as an unfair transaction act under Article 23(1) 1 of the Fair 
Trade Act, there is no requirement to be met to be qualified as the actor capable of 
committing the act, and in case where the focus is on the issue of transactional fairness and 
the pertinent act of transaction refusal makes the particular business activity difficult or 



likely to do so by excluding a specific enterprise, the issue of unfairness shall be determined 
depending on whether the particular enterpriser suffers from disadvantages due to the 
particular act of transaction refusal regardless of whether the pertinent act of transaction 
refusal has any effects upon the market like in the case where the transaction refusal was 
used for the purpose of securing the means of securing practical effects in exercising unfair 
control over the transactional partner.
In contrast, Article 3 of the Fair Trade Act imposes on the Fair Trade Commission a duty to 
establish and execute policy that facilitates competition at the monopolistic and oligopolistic 
market, and Article 3-2 regulates the act of abusing a certain status and stipulates it as an act 
of transaction refusal with a market dominating enterpriser targeted as possible perpetrator. 
It is because, unlike in the case of a transaction refusal act as an unfair transaction act, it is 
necessary to regulate a transaction refusal act of a market dominating enterpriser which puts 
restraints on competition at the monopolistic and oligopolistic market where a market 
dominating enterpriser exists. Therefore, the unfairness of transaction refusal as an act of 
abusing a market dominating enterpriser status under Article 3-2(1) 3 of the Fair Trade Act 
should be interpreted in the light of legislative purpose such as "facilitation of competition 
at the monopolistic and oligopolistic market." Thus, it is not sufficient to acknowledge 
unfairness in all cases where a market dominating enterpriser refuses a transaction to a 
specific enterprise, i.e., a transactional partner of each transaction, with unfair intent or 
objective, or just because a specific enterpriser suffers disadvantages such that its business 
activities were made difficult or likely to do so due to the refusal. Above all, unfairness 
should be acknowledged only where a transaction refusal act can be deemed as perpetrated 
with intent or objective of maintaining or reinforcing monopolistic status at the market, i.e., 
influencing a market order artificially by restricting a free competition at the market, and 
with the evaluation that the refusal act is likely to have anti-competition effects from the 
objective point of view.
Therefore, since the defendant alleges that an act of transaction refusal of a market 
dominating enterpriser constitutes an act of abusing a market dominance status, the 
defendant must prove that the transaction refusal has the intent and objective as an act likely 
to cause effects of suppressing a competition such as price increase of the goods, decrease in 
output, harming the innovation, decrease in the number of capable competitors, decrease in 
diversity, etc. If the above effects are proven to appear actually, it can be inferred that the act 
was likely to cause suppression upon competition, and there was intent or purpose as to this. 
Otherwise, upon considering various factors as a whole such as the circumstance or motive 
of transaction refusal, attitudes, characteristics of the relevant market, degree of 
disadvantage due to refusal, existence of change in price and output, harm to innovation and 
reduction in diversity, etc., it should be determined whether the act of refusal has the intent 
or purpose as an act likely to suppress the competition effectively. And the relevant market 
affected by the suppression of competition should include not only the market to which a 
market dominating enterpriser or competing enterpriser belongs, but also the supply market 
providing raw materials, parts or half-finished parts for the production of the commodities 
of the market at issue, or the demand market which produces a new product upon receipt of 
the commodities from the market at issue.
B. The court below acknowledged the following facts: the plaintiff has publicly expressed 
its opinion that if it supplies hot rolled steel coils for automobile cold laminate sheets to the 



participant including hot rolled steel coils converted for automobile parts, then it appears to 
give up the sale of automobile cold laminate sheet, a highly value added end product, and its 
status would be reduced to that of a supplier of raw materials for automobile parts to the 
participant, a competitor of the plaintiff; the plaintiff refused to supply hot rolled steel coils 
for cold laminate sheets to the participant which entered into a cold laminate sheet market 
after the plaintiff started producing a cold laminate sheet while it continues to supply a cold 
laminate sheet to Union Steel or Dongbu steel which had been producing it before the 
plaintiff; thus, the participant has no choice but to rely on import to secure a supply of hot 
rolled steel coils for cold laminate sheets, and as a result, it suffered from tremendous 
difficulties in the conduct of business due to the import of  hot rolled steel coils, such as 
additional cost burden(transportation fees, custom duties, loading and unloading costs, etc.), 
unstable nature of transaction(difficulties in securing stable supply, reduced productivity 
arising from mixed raw materials, difficulties in speed adaptation against the change in the 
market due to prolonged transportation period, exchange risk, etc.); due to the 
circumstances that it could not secure hot rolled steel coils at the domestic market, the 
participant suffers from weak purchase power at the time of importing them from abroad 
and positioned to hold an inferior status at the negotiation of transaction terms. The court 
below reasoned that the plaintiff refused to transact with the participant with the intent to 
maintain and reinforce its market dominant status and thus it imposed a hindrance to the 
participant's business at the cold laminate sheet market by refusing to sell hot rolled steel 
coils which is indispensable to the production of cold laminate sheets, by taking advantage 
of its market dominant status, as to the participant, a new comer to the cold laminate sheet 
market; such an act not only violates a legislative intent of maximizing a consumer welfare, 
and encourage a development of national economy through competition , but also results in 
the reduced level of competition by setting up a barrier which cripples a competition beyond 
the degree merely bringing about simple inconvenience or economic losses. Accordingly, 
the court below held that the plaintiff's act of refusing a transaction with the participant 
constitutes a market dominating enterpriser's unfair act making it difficult for a certain 
enterprise's business activities.
C. However, as seen in the above, in case where the practical effect of restraint on 
competition is likely to appear at the relevant market due to a transaction refusal act of a 
market dominating enterpriser such as the price increase of the goods, the intent or purpose 
of restricting a competition can be actually inferred on the part of a market dominating 
enterpriser. The circumstances relied on by the court below merely point to concrete 
disadvantages suffered by the participant due to the plaintiff's refusal act of this case, and 
they do not give rise to a situation to be acknowledged as the real results of restricted 
competition. Rather, the fact according to the evidences submitted to the court below 
revealed that despite the plaintiff's transaction refusal act of this case, the participant 
continues to produce and sell cold laminate sheets by importing hot rolled steel coils from 
Japan as demand arises, and it conducted a normal business activities as a producer and 
seller of cold laminate sheets such that since the year of 2001 when the cold laminate sheet 
factory was completed and started to operate, it continued to post net profits continually. 
Moreover, since the evidence does not show any proofs of restricted competition such as 
reduced domestic production of cold laminate sheet or price increase upon the plaintiff's 



transaction refusal act of this case, it is hard to agree with the judgment below which ruled 
that it gave rise to a harm to competition.
Further, in the transaction refusal act of this case, the plaintiff, a supplier of raw material, 
i.e., hot rolled steel coils for cold laminate sheets, refused a new supply as to the participant, 
a competing enterpriser which newly entered into the cold laminate sheet market, while it 
continued to supply hot rolled steel coils for cold laminate sheets to preexisting cold 
laminate sheet manufacturers once it entered into the cold laminate sheet market; thus, even 
though the plaintiff committed a transaction refusal act which might affect a new competing 
enterpriser at the rear end cold laminate sheet market by taking advantage of a market 
dominant status at the hot rolled steel coils market, the transaction refusal does not directly 
affect the price or supply quantity, etc. at the preexisting cold laminate sheet market since 
the preexisting framework of cold laminate sheet market made of the plaintiff and the 
preexisting cold laminate sheet manufacturers remains unchanged unlike in the situation 
where a raw material supplier enters into a cold laminate sheet market and quits supplying 
raw materials to preexisting cold laminate sheet manufacturers and thereby reduces the 
number of competing enterprises or diminishing their business capacities and thereby results 
in the restriction on the competition. Unless a transaction refusal is evaluated as a practical 
barrier against a new participation
Unless the transaction refusal practically bars the participant's new entry to the cold 
laminate sheet market where the participant's entry could lead to conditions more favorable 
to consumers since it is unable to secure the supply of hot rolled steel coils from supplying 
enterpriser other than the plaintiff, the transaction refusal itself is not sufficient to constitute 
an unfair transaction refusal which is likely to impose a restriction on competition. Rather, 
in this case, as seen in the above, despite the plaintiff's act of transaction refusal, the 
participant conducted normal business activities of producing and selling cold laminate 
sheet by importing hot rolled steel coils from Japan to satisfy its demand, and posted net 
profits, and the size of the cold laminate sheet market became expanded thereby. Therefore, 
in the light of lack of proof that competitions restraining effects such as production decrease 
or price increase were likely to occur due to a transaction refusal act, mere disadvantages 
suffered by the participant due to the transaction refusal of this case which the court below 
relied upon are not sufficient for conclusion that the transaction refusal of this case was 
likely to effect restraints on competition at the time of transaction refusal. However, the 
court below held that the plaintiff's transaction refusal of this case constituted an unfair 
transaction refusal act of a market dominating enterpriser under Article 3-2 (1) 3 of the Fair 
Trade Act. Therefore, the court below committed an error which affected the conclusion of 
judgment in the misapplication of legal principles as to the market dominating enterpriser's 
transaction refusal act and the related unfairness the plaintiff's transaction refusal act of this 
case, and the ground of appeal which pointed this out is with merit.
 
3. Conclusion
Therefore, the court below's decision shall be reversed without examining the remaining 
grounds of appeal, and the case shall be remanded to the court below for a new trial and 
determination, and it is so decided as per Disposition with the assent of all Justice except the 
Dissenting Opinions as to the part related to unfairness of transaction refusal of this case by 
Justices Park Si-hwan, Lee Hong-hun, and Ahn Dae-hee.



 
4. Dissenting opinion from Justice Lee Hong-hoon and Justice Ahn Dae-hee on judgment of 
invalidity in refusing the transaction in this case.
A. Majority opinion says that it can not be deemed that effect of limiting the competition 
came out due to the refusal of transaction, there is no circumstance in this case to view the 
refusal of transaction in this case as act enough to bring the effect of limiting the 
competition with the intention and purpose of limiting the competition. Majority opinion 
decided that there was a misunderstanding of rule of law affecting the result of the case in 
the original court's decision that the refusal of transaction in this case is market dominant 
entrepreneur's act of unfairly interfering with business activity of another business. We 
cannot agree with the majority opinion for the following reasons.
B. (1) The Constitution reiterates in Article 119 (1) that a respect for the freedom and 
creative initiative of enterprisers and individuals in economic affairs is based but in 
paragraph 2, the State may regulate and coordinate economic affairs in order to maintain the 
balanced growth and stability of the national economy, to ensure proper distribution of 
income, to prevent the domination of the market and the abuse of economic power and to 
democratize the economy through harmony among the economic agents. This is 
proclamation of constitutional principle of social market economic order extensively 
allowing the national measures and adjustments simultaneously guaranteeing the private 
ownership of property right but eliminating the contradiction that comes with the Free 
market Economy, realizing the just society and democratizing the economy. To achieve this, 
economic agents should give each other even opportunities and exert their capacity in full 
scale, cooperating each other based on self-control and harmony, realizing the just society. 
Article 1 of the Fair Trade Act, stipulates the purpose of the Act that this Act is to promote 
fair and free competition, to encourage thereby creative enterprising activities, to protect 
consumers and to strive for balanced development of the national economy, by preventing 
any abuse of market-dominating positions by enterprisers and any excessive concentration 
of economic power, and by regulating undue collaborative acts and unfair trade practices. 
This is to achieve the economic policy goal of social market economic order under 
Constitution. Therefore, when interpreting the each clause of the Fair Trade Act, we should 
try to achieve the democratization of the economy promoting the fair and free competition 
and maintaining the harmony among economic agents, by applying the principles of the 
Constitution and legislative purpose of the Act.
(2) The reason that the Fair Trade Act levied in Article 3 on the Fair Trade Commission that 
it shall establish and implement action plans to promote competition in markets, and 
regulating the Abuse of market-Dominating position in Article 3-2  is that there is important 
meaning in the existence of market dominant enterpriser holding the market dominating 
power.
The market economic order is mainly based upon the price function determined by demand 
and supply. Market dominant enterpriser does not leave the market economic order alone to 
function naturally. It tries to maneuver and control so that the market function favorable for 
market dominating enterpriser.
As a result, in market where market dominant enterpriser exists, there is high risk that 
market economy system would not function properly and it is realistically hard to maintain 
fair and free competition order. Competition law of any country regulates abuse of market-



dominating position, merger of companies and Kartel, thereby focusing on regulating the 
formation of the market dominant power and abuse of its power without exception. 
Likewise, the mere existence of market dominant enterpriser in the market means the 
condition to be away from the fair and free competition that the Fair Trade Act pursue. 
However, on the other hand, from the perspective of the enterprisers, acquiring the market 
dominant power is the goal to which the enterprisers continuously aiming for through 
"process of competition." The final reason for the business enterpriser to win the 
competition with others through endless effort is to equip comparative advantage over 
others and to be the most prominent enterpriser existing in the market to the last. This 
motive and inducement have positive effect on the enterprisers to exert endless efforts on 
research development and technology renovation.
Considering the above both characteristics as market dominant enterpriser, our Fair Trade 
Act adopts so called Principle of evil influence regulation regulating the evil influence 
prohibiting the market dominant behaviors of the market dominant enterpriser, not 
regulating the appearance or existence of the market dominant enterpriser through fair and 
free competition in the market.
Hence, Article 3-2 of the Fair Trade Act concretely illustrate types such as acts impeding 
competition abusing the market dominant position of the market dominant enterpriser. As a 
result, a market dominant enterpriser has quite limited private autonomy. In other words, 
market dominant enterpriser has comparatively higher limitation on the content of the 
freedom of contract such as price, determination of volume of supply and product, exclusive 
transaction contract with the whole sailer, allowing the approach to the crucial element in 
the process of competition. This is the measure to prevent the market dominant enterpriser 
from committing acts impeding the fair and free competition in the market abusing the 
market dominant position.
(3) If we look into the content of the Article 3-2(1) 3 of the Fair Trade Act, a market 
dominant enterpriser in Item 3 of the Act should not do "act of unfairly interfering with 
business activity of another business", Article 3-2 (2) of the Fair trade Act delegates that the 
types and standard could be designated in Presidential Decree, Article 5(3) 3 of the 
Enforcement Decree of the Fair Trade Act states that "the act publicly announced by the Fair 
Trade Commission as the act making business activities of other enterpriser difficult by 
unfair means other than those already provided in the item 1 and item 2. Article IV. 3. Da. 
(1) of the "criteria of determination for the abuse of market dominant status" (Public Notice 
No. 2000-6 of the Fair Trade Commission of Sep. 8, 2000) provides the case of "unfairly 
refusing a transaction as to a specific entrepreneur as one case stipulated under Article 5(3) 
3 of the Enforcement Decree of the Fair Trade Act.
Generally, if the supplier refuses a transaction to a demander, the sales revenue of the 
supplier diminishes and market dominance power diminishes, which incurs economic 
damage. Economic agent who pursues profit, refuse a transaction in spite of the economic 
damage, it should be deemed that there is a purpose corresponding to it. However, when the 
supplier is general business enterpriser with not much market power, the demander can 
make transaction with other supplier in spite of the refusal that does not affect the 
competitive power or market dominance rate due to the change of business partner. When 
market dominant enterpriser refuses the transaction, opportunity of the demander to choose 
a supplier is limited. Not only other demander whom the supplier, as the competitive power 



of other demander whom the market dominant enterpriser chooses increases, it would incur 
big change in the market structure where the demander belongs. Furthermore, using this 
opportunity, the supplier can raise the price and enhance the market power or market 
influence. Therefore, refusal of transaction of the market dominant enterpriser without 
special circumstances encompasses the risk to impede the fair and free competition, this is 
what the market dominant enterpriser intended or purported.
Furthermore, like the following case, refusing the transaction to the enterpriser whom it has 
competitive relationship with the products using the same products supplied simultaneously, 
it should be deemed that it deviated from the freedom of contract choosing the transaction 
partner, the supplier was abusing the market dominant position and tried to use it as 
competitive method.
Considering the above situation, interpreting the Article 3-2 (1) 3 of the Fair trade Act, when 
the market dominant enterpriser refused the transaction with other enterpriser and make that 
enterpriser's business activities harder, that refusal should be interpreted as presumed that 
unjust act impeding the fair and free competition using the market dominant position was 
done. Hence, for the market dominant enterpriser to escape from this presumption, it should 
assert or prove that the refusal is not practically obstruction of business activity of others, or 
"unjust act" hindering fair and free competition because it has no intention or purpose of 
obstruction. Even if the act falls under that category, it should assert or prove that there is 
proper reason to refuse the transaction.
(4) Majority opinion, in order for the refusal act of the market dominant enterpriser to be 
regarded as abuse of position, the plaintiff should prove that the refusal would incur price 
increase of the product, reduction of the products, hindrance of the renovation, reduction of 
the number of the promising competitors, reduction of diversity in the market and there was 
intention and purpose for it.
However, the price increase, reduction of the products, hindrance of the renovation, 
reduction of the number of the promising competitors, reduction of diversity which the 
majority opinion illustrated, are not the items which could be easily proven and it takes 
large amount of time and cost to prove them. If we request the plaintiff to prove above 
items, the range that the refusal act of the market dominant enterpriser is tremendously 
limited, and timely response could not be possible. This would make the Article 3-2 (1) 3 to 
be a mere dead-letter and when the market dominant enterpriser refuse the transaction with 
other business enterpriser which makes the business activity difficult, we can not but to 
apply Article 23 (1) 1 of the Fair trade Act.
This incurs the result that goes against the legislative purpose which tries to regulate the 
market dominant enterpriser differently from general enterpriser.
(5) Hence, in spite that if the defendant prove that the plaintiff who is the market dominant 
enterpriser refused the transaction and make the participant's business activity difficult, it 
should have been presumed that the plaintiff did "unjust act" hindering the fair and free 
competition in the market abusing the market dominant position. Majority opinion, when 
interpreting the Article 3-2(1) 3 of the Fair trade Act, it regarded the meaning of unjust as 
the possibility of effect of limiting the competition. This not only go against the decision of 
the legislators of the Fair trade act who tries to promote the fair and free competition by 
preventing abuse of market dominant position or concentration of the excessive economic 
power but also, go against the principle of the Constitution which guaranteeing the private 



property right but eliminating the discrepancy and injustice that comes with the free market 
economy, resulting in development of balanced national economy, and economic 
democratization through just society and harmony among economic agents through 
equanimity and proper distribution of the profit. Therefore, I cannot agree with the majority 
opinion.
C. (1) If we review the reason and record of the original court, the plaintiff who refused to 
supply the hot rolled steel coils for automobile cold laminate sheets for the participant, has 
market dominant position in the hot rolled steel coils markets. Without special 
circumstances, the act of refusal in this case for the participant, it is presumed as abusive act 
of market dominant position by unjustly refusing the transaction violating the Article 3-2 of 
the Fair trade Act.
Therefore, the plaintiff should assert and prove that the business activity of the participant 
due to the refusal of the transaction, was not practically hindered, or there was no intention 
or purpose for the plaintiff, or for plaintiff there was just reason to refuse the transaction.
(2) The refusal of transaction in this case, the plaintiff refused to provide raw materials to 
the participant who tries to be a competitive enterpriser in the cold laminate sheets that the 
plaintiff supplies. Due to the refusal of transaction of the plaintiff, the participant additional 
cost burden due to the import of the hot rolled steel coils (shipping, tariff, landing and etc) 
and instability of the transaction (difficulty of the stable obtainments of the supply. 
Downgrade of the productivity due to the mixture of the raw material, difficulty of the 
prompt response to the change of market following the extended shipping time, exchange 
rate risk etc), it had substantial difficulty in business activity, hence, the participant could 
not function as the competitor for the plaintiff properly.
Furthermore, the plaintiff notified to the participant that supplying hot rolled steel coils for 
hot rolled steel coils is giving up the sale of high value added final product, automobile hot 
rolled steel coils and falls into the mere raw material supplier for the automobile hot rolled 
steel coils for the participant during the process of refusal of transaction. This is showing the 
intention that the plaintiff would prevent the participant from appearing as competitive 
enterpriser in hot rolled steel coils and making change in market share rate or market 
structure.
If we reflect from above, as it has been pointed by the majority opinion, the plaintiff refused 
the initial transaction, not discontinuing the existing transaction. The participant imported 
the hot rolled steel coils from Japan according to the demand in spite of the refusal of 
transaction of the plaintiff, produced and sold the hot rolled steel coils. Even considering 
that from the year 2001, from when the hot rolled steel coils factory was built and normal 
manufacturing was initiated, the participant has been having net profit, and considering all 
the reasons of appeal which the plaintiff argued, it can not be seen that there was no enough 
proof that the refusal of transaction in this case did not make the participant's business 
activity in the hot rolled steel coils market difficult or there was no intention or purpose on 
the plaintiff.
In the end, plaintiff's refusal of this case on the participant is the act obstructing the business 
activity of the enterpriser by market dominant enterpriser's unjust refusal of the transaction 
to that enterpriser. The court below did not follow the rule of law on the burden of proof, 
and it has the same conclusion. Therefore, decision of the court below is correct and there 
was no error the effect on the decision of the court by misunderstanding of rule of law on 



the standard of unjust refusal of transaction or rule of evidence argued in the reasons of 
appeal.
(3) Next, whether there is a proper reason that the market dominant enterpriser's refusal of 
the transaction was reasonable and inevitable by business is decided considering the purpose 
and situation of the refusal, transactional position and business situation of the agents, need 
of business, characteristics of the rejected agent, condition of the market, result of the 
refusal of transaction, comprehensively.
The court below, considering all the adopted evidence, approved the decided facts, as has 
been asserted by the Plaintiff, it can not be viewed that safe hot rolled steel coils can be 
produced though technological development and facility investment having the global 
competitiveness, only after effective consistent produce and management system on 
automobile hot rolled steel coils have been established. Considering the law of fair trade of 
prohibition of unfair assistance act and produce ability of the participant, even if the 
Plaintiff supply hot rolled steel coils hot rolled steel coils, the participant is in lateral 
relation with the Plaintiff and it can not be viewed that it will supply most of the demand of 
the hot rolled steel coils of the Hyundai Kia motors who has 80% or more market demand 
for the domestic automobile hot rolled steel coils. Reflected upon the plaintiff's the rate of 
operation of facility, condition of economy, content and volume requested, if the Plaintiff 
had the intention of supply, total or partial supply could have been possible, but the plaintiff 
rejected that, the Court below decided that the Plaintiff's refusal of transaction to the 
participant is not derived from the business reasons.
Reflected upon the rule of law above, the decision of the court below can be approved as 
being fair, there is no error in misunderstanding on rule of law on just reason for refusal of 
transaction or rule of evidence as have been argued by the reason for appeal.
D. Therefore, the appeal should have been dismissed, the majority opinion has different 
opinion, hence I should publish my dissenting opinion.
 
5. Dissenting Opinion of Justice Park Si-hwan, on the invalidity judgment of the refusal of 
transaction.
A. The majority opinion, Refusal of transaction as abuse of market dominant position in 
Article 3-2 (1) 3 of the Fair trade Act and refusal of transaction as Article 23(1) 1 of the Fair 
trade Act has different regulative purpose and range. Therefore, the unfairness in the refusal 
of transaction of the market dominant enterpriser regulated by Article 3-2(1) 3 of the Fair 
Trade Act should be separately evaluated and interpreted from the refusal of transaction as 
unfair trade practice by Article 23(1) 1 of the Fair trade Act. If we see this in the light of the 
legislative intent of Article 3-2 of the fair trade act which prohibit the abuse of power of the 
market dominating enterpriser in the dimension of "promotion of the competition in the 
monopoly market." The invalidity can be approved when refusal of transaction could be 
esteemed to bring the effect of limiting the competition objectively, with the intention of 
artificially affecting the market order, by limiting the free competition in the market and the 
mere fact that due to the refusal of the transaction under Article 3-2(1) 3 of the Fair trade 
Act, specific enterpriser had damage in their business activity is not sufficient.
I cannot agree with the majority opinion interpreting the meaning of the 'invalidity' of the 
refusal of the transaction of the market dominant enterpriser under Article 3-2(1) 3 of the 
fair trade Act for the following reasons.



B. (1) Like the majority opinion, if we interpret the meaning of 'invalidity' of refusal of 
transaction of the market dominant enterpriser under Article 3-2(1) 3 of the Fair Trade Act 
as only act with the 'probability of limiting the competition' in subjective and objective 
dimension, it goes against our idea of the Constitution and legislative purpose of the Fair 
Trade Act which tries to limit monopoly by regulating the abuse of market dominant power 
of the market dominant enterpriser.
As has been indicated by the dissenting opinion of Justice Lee, Hong-hoon and Justice Ahn, 
Dai-hee, market dominant enterpriser is the entity which can maneuver and control the 
market economic order which is the foundation of the competition, the existence of market 
dominant enterpriser in the market economy is condition which can be substantially derailed 
from the fair and free competition which the fair trade act pursue. For the above reason, in 
light of the meaning of the market dominant enterpriser in the market economic order, when 
market dominant enterpriser refused the transaction, even if the refusal of the transaction did 
not result in probability of limiting the competition, when it was done as the 'act of market 
dominant position', under dimension of regulation of monopoly, it should be regulated. 
Therefore, the majority opinion, interpret the 'regulation of monopoly' which our 
constitution and fair trade law pursue, as protection of competition hence, limiting the 
meaning of 'invalidity' of refusal of transaction as market dominant enterpriser as 
'probability of limiting the competition' but when the refusal of transaction of the market 
dominant enterpriser is done as the abusive act of market dominant position, under the 
dimension of the 'monopoly regulation', it should be regulated regardless of the probability 
of limiting the competition.
(2) Reflected upon the regulation system or content of the fair trade act, interpreting the 
meaning of 'invalidity' of the refusal of the transaction as market dominant enterpriser of the 
market dominant enterpriser under Article 3-2(1) 3 of the fair trade Act as probability of 
limiting the competition is not proper.
Article 2 (8) 2 of the Fair trade Act defines the meaning of limiting the competition, and 
prohibit the merger of companies limiting the competition under Article 7(1). and Article 19
(1) limits the unfair common act limiting the competition, Fair Trade Act stipulates in black 
letter law in types of activities which has necessity of regulation in competition limiting 
dimension that the purpose of the limiting the activity is in protecting the competition. 
However, if we analyze the Article 3-2 of the fair trade Act prohibiting the market dominant 
position of the market dominant enterpriser, there is no expression of limiting the 
competition restriction in the scope of application. This is due to the fact that legislative 
purpose in Article 3-2 of the Fair Trade Act is not regulating the abuse of position of market 
dominant enterpriser under the probability of limiting the competition, but in regulating the 
damage incurred from the abuse of position of market dominant enterpriser regardless of the 
limitation of the competition.
It is more clear when we go over the types of abuse of market dominant position stipulated 
under Article 3-2 of the fair trade Act, and it is not merely regulating the abuse of position 
of the market dominant enterpriser under limitation of competition dimension. In other 
words, abuse of market-dominating position prohibited by Article 3-2 of the fair trade Act, 
illustrates are the followings,
An Act of determining, maintaining or changing unreasonably the price of commodities or 
services (1) An Act of unreasonably controlling the sale of commodities or provision of 



services(2) An Act of unreasonably interfering with the business activities of other 
enterprisers(3) An Act of unreasonably impeding the participation of new competitors(4) An 
act of unfairly excluding competitive enterprisers, or of doing considerable harm to the 
interests of consumers (5). the act toward the other enterpriser or not toward others are 
mixed. Among these, the act toward the other enterpriser, the invalidity derives from not the 
probability of limiting the competition but from damaging others.
Concerning the refusal of transaction as abuse of market dominant position of market 
dominant enterpriser in these case, according to the law and enforcement decree such as 
Article 3-2(1) 3 of the Fair Trade Act, the majority opinion is that it is interpreted as an act 
which makes business activities of other enterpriser by market dominant enterpriser's 
refusing to make transaction with that specific enterpriser'. Even following that 
interpretation, refusal of transaction as the abuse of market dominant position of market 
dominant enterpriser, it is enough that the refusal of transaction makes other enterpriser's 
business activity 'invalidly' difficult, it does not require the 'probability of limiting the 
competition' in the market, hence, limitation of competition in the market is the condition.
(3) However, There is still a question exactly when the refusal of the transaction of the 
market dominant enterpriser, is making business activity of other enterpriser 'invalidly' 
difficult abusing the market dominant position, even if we can not evaluate or interpret the 
'invalidity' of the refusal of transaction of the market dominating enterpriser as 'probability 
of limiting the competition' as argued in majority opinion and it is enough that the refusal of 
transaction by the market dominant enterpriser has 'invalidly' made business activity of 
other enterpriser difficult.
To review this point, we should look into the Article 23 of the fair trade Act. Likewise, the 
majority opinion above, interpret the refusal of the transaction as abuse of market dominant 
power as market dominant enterpriser, 'the act which makes other business enterpriser's 
business activity difficult', there should be the damage of other business enterpriser due to 
the refusal of transaction. However, the damage to other business enterpriser due to the 
transaction act or refusal of transaction act is as has been indicated by the majority opinion, 
is an important factor evaluating the existence of the Fair Trade Act stipulated by Article 23 
of the fair trade act. Therefore, in the types of abuse of market dominant position to other 
enterpriser, we should take the damage inflicted to other enterpriser into consideration; 
hence, we have the same foundation of invalidity as unfair trade activity of Article 23 of the 
Fair Trade Act.
Previously at the Supreme Court, among the refusal of transaction of Article 23(1) 1 of the 
Fair trade Act, like the refusal of transaction in this case, concerning the invalidity of the 
each refusal of the transaction that each enterpriser do to other trade partner, that refusal of 
transaction has the probability of making business activity of other by eliminating the 
opportunity of transaction with specific enterpriser, was done as the abuse of market 
dominant position by the prominent enterpriser with the intention of making business 
activity of specific business enterpriser difficult or only after the act was done unjustly to 
secure the feasibility to obtain the goal such as coercion of transaction prohibited by the law, 
hence, it is refusal of transaction as unfair trade activity under Article 23 of the Fair trade 
Act with impeding the fair trade(see Supreme Court Decision 2004Du8514 delivered in 
March 30, 2007).



However, when the party of the types of the refusal of transaction as previously been 
presented by the Supreme Court Case is the market dominant enterpriser, the act of refusal 
of transaction could be evaluated as act which made the business activity of other 
enterpriser by abusing the market dominant position, finally, standard of judgment relating 
to the evaluation of invalidity of the refusal of transaction as the unfair trade activities under 
Article 23(1) 1 of the Fair Trade Act could be the same as evaluating the 'invalidity' of the 
refusal of the transaction as the abuse of market dominant act of the market dominant 
enterpriser under the Article 3-2(1)3 of the Fair Trade Act.
Therefore, in the end, the invalidity of the refusal of the transaction as the abuse of the 
market dominant position by the market dominant enterpriser regulated under Article 3-2(1) 
3 is basically same meaning as the invalidity of the refusal of the transaction as the unfair 
trade activity regulated under Article 23(1)1 of the Fair Trade Act.
(4) On the other hand, an unfair trade activity punishes the abuse of market dominant 
position severely than the Fair Trade Act such as penalty surcharge, if we interpret the 
meaning of the invalidity of the refusal of the transaction as abuse of market dominant 
position of the market dominant enterpriser under the Article 3-2(1)3 of the Fair Trade Act, 
this brings effect of limiting the approval of the abuse of market dominant position under 
the Article 3-2 of the Fair trade Act
This goes against the legislative purpose of limiting the damage inflicted by the market 
dominant enterpriser by severely regulating the 'invalid' refusal of transaction making 
emphasis on the possibility of abuse of market dominant power of the market dominant 
enterpriser unlike from the Article 23(1) 1 which regulate the 'invalid' refusal of the 
transaction subjecting all the enterprisers under regulation. In spite of all this point, the 
majority opinion is not proper which discriminated the invalidity of the refusal of the 
transaction as the abuse of market dominant position by the market dominant enterpriser 
regulated under Article 3-2(1) 3 of the Fair Trade Act, from the invalidity of the refusal of 
the transaction as the unfair trade activities regulated under Article 23(1)1. If we review the 
reasoning that original court illustrated for reason of approving the invalidity following the 
rule of law that the invalidity of the Refusal of the transaction as the abuse of market 
dominant position of the market dominant enterpriser under Article 3-2(1) 3 of the Fair 
Trade Act, should be evaluated and interpreted as the same as the invalidity of the refusal of 
the transaction as the Fair Trade Act regulated by Article 23(1)1 of the Fair Trade Act.
The plaintiff's refusal of the transaction to the participant in this case, the plaintiff who has 
market dominant position in the hot rolled steel coils market refused the transaction of hot 
rolled steel coils which is crucial in producing hot rolled steel coils for the participant who 
is market competitor newly entered the hot rolled steel coils market which is rear market. 
This is the act abusing the market dominant position and done under the intention of making 
the business activity of the participant who is the competitor in the hot rolled steel coils 
market, and maintain and reinforce the market dominant position. Therefore, it is the 
improper refusal of the transaction.
In the end, even though there was some unproved reasoning in the original court, approving 
the invalidity concerning the refusal of the transaction in this case, is fair in its conclusion. 
As has been asserted by the reason of appeal, in the original court, there was no 
misunderstanding of rule of law on the standard of judgment of invalidity on refusal of the 
transaction or violation of rule of evidence that affected the result of the judgment.



In addition, the dissenting opinions of the Justice Lee Hong-hoon, and Justice Ahn Dae-hee 
that the Plaintiff's refusal of the transaction to the participant can not be regarded that it was 
from fair business reason are fair and I accept this.
D. Hence, the appeal shall be dismissed but the majority opinion has the different opinion, I 
disagree with this majority opinion.
 
Chief Justice Lee Yong-hun,
Justices   Koh Hyun-chul, Kim Yong-dam, Kim Young-ran, Yang Seung-tae, Kim Hwang-
sik, Park Si-hwan, Kim Ji-hyung(Justice in charge), Lee Hong-hun, Park Il-hwan, Kim 
Neung-hwan, Jeon Soo-ahn, Ahn Dae-hee
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